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WISCONSIN STATE REPRESENTATIVE

Louis J. Molepske, Jr.

71sT ASSEMBLY DISTRICT

To: Legislative Reference Bureau

From: Marc Christopher, Legislative Assistant to
Representative Louis J. Molepske Jr.

Re: Drafting of Legislation to Redefine the Term “Children” Under the
Victim’s Bill of rights

Date: December 19, 2003

Enclosed, please find a letter from the Portage County District Attorney relating to
Wisconsin’s Victims Rights Laws. Specifically, he states that under the law that adult
children are not entitled to the rights under the Victim’s Bill of Rights. I believe that
Rep. Molepske shares the DA’s belief that, when looking at the entire law, this result was
intended by the legislature, and that a legislative remedy is the best course of action to
rectify this problem. The attached letter and Defendant motion will provide you with
some excellent background on the issue.

Rep. Molepske, therefore, is requesting legislation be drafted to remedy this matter. It
appears that changing the definition of “victim” to include “adult children,” would be the
most appropriate remedy. However, I am open to additional suggestions.

Please feel free to give me a call at 7-9649 at your convenience. Thank you.

HOME: STATE CAPITOL:
924 Lindbergh Ave PO.Box 8953
Stevens Point, W1 54481 Madison, W1 53708-8953
(715) 342-8985 Toll-free: 888-534-0071 or (608)267-9649
Rep.Molepske@legis.state. wi.us www.legis.state. wi.us FAX: (608) 282-3671
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Assistant District Attorneys
KELLY 8. BENJAMIN
YERONICA ISHERWOOD
CHARLES J. O°'NEILL

September 20, 2002 Vietim-Witness

CARRIE DAVIES

Senator Kevin Shibilski
P.O. Box 8952
Madison, WI 53707-8952

Assembly Person Julie Lassa
P.0, Box 7882
Madison, WI 53707-7882

Assembly Person Mary Ann Lippert
P.O., Box 8952
Madison, WI 53707-8952

RE: Corrective legislation required for Victim Rights Law

Dear Legislators:

I am writing this letter to request corrective legislation
be made to Wisconsin's Victim Rights Laws. Specifically,

requesting that the term "victim" under 250.02 include the
adult children of a deceased.

Under current law, it appears that 950.02(3) "family
member" means spouse, child, sibling, parent or legal
guardian. Unfortunately child for purposes of Chapter
950.02 is defined under 940.02(1) as a person who is less
than 18 years of age. :

Therefore, when reading the two definitions together, an
adult child is no longer considered a family member of the
child's parent and if the parent was the victim of a
homicide the adult child does not gain any of the rights
enumerated by the Victim Rights legislation because they
are not considered a victim by definition.

This of course, is an absurd result‘mf the statute and
certainly was never intended when the original legislation
was drafted. Nonetheless, the circuit court in a case in

1516 Church Street, Stevens Polnt, WI 54481.3598 * Telephone 715/346-1300 * Fax 715/346-1236
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which I was recently involved in, reluctantly came to the
conclusion that the adult children of the deceased victim
were not entitled to the rights under the Victim's Bill of
Rights including restitution.

To give you context, the case involved a victim who was
killed by a drunk driver leaving behind two adult
daughters. After a jury trial the defendant was convicted
and the court ordered restitution for lost wages to the
daughters in accordance with the Victim's Bill of Rights
under 950.04(1lv) (g) and 973.20, Wis. Stats. The defendant
objected, arguing that since the Victim Rights Law defines
a child as a person less than 18 years of age; and a family
member as a spouse, child, sibling, parent or legal
guardian; and a victim as a family member of the deceased,
the adult children were excluded from having the right to
restitution.,K The court agreed, simply because the statutory
language was, ambiguous and not open to interpretation to
add adult children into the definition., The absurdity, of
course, is that a sibling or parent of the deceased would
be entitled to restitution but not the adult children. (In
this case there was no spouse). To make the matters worse,
the court's interpretation also means that the adult
children had none of the other basic rights enumerated
under the statute, such as the right to attend proceedings
in the case, the right to notification of hearings or court
proceedings, the right to consult with district attorneys
in the case and the right to make a statement or have the

preparer of the presentence investigation make a reasonable

attempt to contact them, even though they were the only
natural heirs of the crime victim.

This absurd result can only be remedied by legislative
action which on it's face would seem to require simply
adding adult children under the definition of family membex
as a possible solution. A more complete solution may be to
change the definition of child to a definition for a "minor
child” and then making the appropriate statutory changes to
those parts of Chapter 950 where the specific intent was to
address the needs of a "minor c¢hild" (see for example,
950.055).

I would urge quick and expedient action on this legislation
as the current situation is incredibly frustrating and
demoralizing to adult children of crime victims who feel
they don't count.

P. 883621
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Thank you for your attention to this matter. If you have
any questions feel free to contact me.

2

hom .’Eagc
District Atterney
Portage County

TBE:dkg

P.B84-621
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Eagon, Thomas

From: Eagon, Thomas

Sent:  Tuesday, September 24, 2002 2:31 PM
To: Zupan, Kathleen J.

Subjact: Corrected attachment

Kathy,
After sending you the letter attachment to my earlier email regarding Victim Rights Law, { noticed a typo on

paragraph 2 page 2 where the word ambiguous should be unambiguous, It really only makes a difference to us
legal types. But If you have an attorney look at the original it might not make sense.

Sorry for the mix-up.

Tom

9/24/2002 ' !
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Eagon, Thomas

From: Eagon, Thomas

Sent:  Tuesday, September 24, 2002 9:03 AM
To: Zupan, Kathleen J.

Subject: Victim Rights Law

Hi Kathy,

Hope this email finds you well.

Attached is a copy of a letter | sent my legisiators regarding a difficulty | had in a recent case where the adult
children of an OW! homicide victim were denied rastitution as they wera excluded by deflnition under the Victim
Rights Law. You may recall this issue as we raised it with you when it originally came up.

In the letter | describe the problem as follows:

Under curtent law, it appears that 950.02(3) "family member” means spouse, child, sibling, parent or legal puardian.
Unfortunately child for purposes of Chapter 950.02 is defined under 940.02(1) as 2 person who is less than. 18 years of age.

Therefote, [the court reasoned] when reading the two definitions together, an adult child is no longer considered a family
member of the child's parent and if the parent was the victim of 2 homicide the adult child does not gain any of the rights
enumerated by the Victim Rights legislation because they are not considered a victim by definition.

This of course, is an absurd result of the statute and certainly was never intended when the original legislation was drafted.

| had intended to copy you on the letter when sent,

Tom

Thomas B. Eagon

Portage County District Attornay

1516 Church 8t.

Stevens Point, WI 54481

Phone: (716)346-1300 Fax: (715)346-1236
Eagon.Thomas@mail da.state.wl.us

9/24/2002
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Eagon, Thomas
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From: Eagon, Thomas
Sent:  Tuesday, September 24, 2002 2:26 PM

To: Kursevski, Dan
Subject: Corrective legislation required for Crime Vietim Rights Law
Hi Dan,

Goad talking to you. Attached is the letter | referred to. Apparently my original letter did not get sent out. Since it
was no longer in the computer my secretary had to retype it. In doing so the word unambiguous in paragraph 2
page 2 got changed to ambiguous. 1 have corrected it in the attachment.

In a nutshell, | had in a recent case where the adult children of an OWI homicide victim were denied restitution as
they wera excluded by definition under the Victim Rights Law.

In the letter | describe the problem as follows:

Under current law, it appears that 850.02(3) "family member" means spouse, child, sibling, parent or legal
guardian. Unfortunataly child for purposes of Chapter 850.02 is defined under 940.02(1) as a person wha is less
than 18 years of age.,

Therafore, fthe court reasoned] when reading the two definitions together, an aduit child is no longer considerad
a family member of the child's parent and if the parent was the victim of a homicide the adult child does not gain

any of the rights enumerated by the Victim Rights legislation because they are not considerad a victim by
definition. ,

This of course, is an absurd result of the statute and certainly was never intended when the original legislation was drafted.

Any remedial legislation Julie could propose would be appreciated especially by the
two daughters invelved.

Thanks again,
‘Tom
P.8.Foxr staffing purposes, the judge involved was from Wood County.

Thomas B. Eagon

Portage County District Attornay

1516 Church St,

Stevens Point, WI 54481

Phone: (715)346-1300 Fax: (715)348-1236
Eagon.Thomas@mail.da.state.wi.us

9/24/2002
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STATE OF WISCONSIN CIRCUIT COURT PORTAGE COUNTY
STATE OF WISCONSIN,
Plaintiff,
V. Case No. 00-CF-162
CHRIS ZBLEWSKI,
Defendant.

DEFENDANT’S MOTION TO MODIFY RESTITUTION ORDER

Pursuant to Wis. Stat. § 974.02 and (Rule) § 809.30(2)(h), the defendant
hereby moves the court to modify its restitution order by deleting the requirement
that the defendant compensate the vietim’s daughter and son-in-law for the wages
they lost by attending the defendant’s trial. In support of this motion the defendant
asserts the following:

1, The defendant was convicted of homicide by intoxicated use of a
motor vehicle, in connection with an aéﬁident that caused the death of Kathleen
McDougal. The court sentenced the defendant to 16 years in prison, which
included ten years of prison confinement and six years of extended supervision.

2. At sentencing, the state requested restitution in the amount of
$2635.82. This amount included $1894 in funeral expenses, as well as “restitution
to Ms. Bohm {the victim’s daughter] as victim of this offense for the time she had
to take off without pay for the trial, $300.22; and the time Michelle Koshollek's

husband [the victim's son-in-law] had to take off without pay to attend hearings on

this in the amount of $441.60.” Sentencing transcript at 26, :
) 0 [ 5 e

P.BBg8-B21
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3. The court accepted the state’s request. ordering Zblewski to pay
“restitution for the funeral expenses and the costs to the family of $2635.82." /d.
at 37.

4. The court lacked the authority to order restitution to the victim’s
daughter and son-in-law. Under Wis. Stat. § 973.20(1r), a sentencing court must
order a defendant “to make full or partial restitution under this section to any
victim of a crime considered at sentencing, or if the victim is deceased, to his or
her estate.” Neither the daughter nor the son-in-law was a “victim” of this crime.
Although “victim” is not defined in § 973.20, the court of appeals has recently held
that the term must reasonably be-interpreted using the definition in Wis. Stat.
§ 950.02(4). State v, Gribble, 2001 WI App 227, 248 Wis. 2d 409, 459-60, 636
N.W.2d 488. That definition provides;

(4) (8) “Vietim" means any of the following:

1. A person against whom a crime is committed.

2, If the person specified in subd. 1. is a child, a parent, guardian or legal
custodian of the child.

3. If the person specified in subd. 1 is physically or emationally unable to
exercise the rights granted under 8. 950.04 or article I, section 9m, of the
Wisconsin constitution, a person designated by the person specified in subd. 1.
or a family member of the person specified in subd. 1.

4. If a person specified in subd. | is deceased, any of the following;

a. A family member of the person who is deceased.

b. A person wha resided with the persan who is deceased.

5. If a person specified in subd, 1. Has been determined to be incompetent under
ch. 880, the guardian of the person appointed under ch. 880, .

Neither the daughter nor the son-in-law is a “family member” under this
section. Wis. Stat. § 950.02(3) defines “family member” as “spouse, child, sibling,

parent .or legal guardian,” The victim’s daughter is not a “child” under this

P.B89-621
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section, because § 950.02(1) defines “child” as a “person who is less than 18 years
of age.”

3. No other provision of the restitution statute permits the court to order
the defendant to compensate the victim’s daughter and son-in-law for their lost
wages resulting from their attendance at the court proceedings in this case. Wis.
Stat. § 973.20(4) specifies, “If the crime considered at sentencing resulted in
death, the restitution order may also require that the defendant pay an amount
equal to the cost of necessary funeral and related services under s, 895.04(5).” The
lost wages of the victim’s relatives are not “related services” under this section.
Wis. Stat. § 973.20(5)(b) also permits the court to order the defendant to “pay an

amount equal to the income lost, and reasonable out-of-pocket expenses incurred,

by the person against whom a crime considered at sentencing was committed

resulting from the filing of charges or cooperating in the investigation and

prosecution of the crime.” Once again, the daughter and son-in-law were not “the
" person against whom the crime considered at sentencing was committed.”

6.v Because the court lacked the authority to order restitution to the
daughter and son-in-law, the restitution order must be modified to cover only the
funeral expenses, which totaled $1894.

Dated this 11th day of March, 2002.

STEVEN D. PHILLIPS
Assistant State Public Defender
State Bar No. 1017964

Office of the State Public Defender
Post Office Box 7862 !
Madison, WI 53707-7862 |
'(608) 266-8748

Attorney for Defendant

. A
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STATE OF WISCONSIN CIRCUIT COURT PORTAGE COUNTY
STATE OF WISCONSIN,
Plaintiff,
V. Case No. 00-CF-162
CHRIS ZBLEWSKI,
Defendant,

DEFENDANT’S BRIEF IN SUPPORT OF HIS MOTION TO MODIFY THE
RESTITUTION ORDER ' |

Chris Zblewski has moved the court to reduce its restitution order by
$741.82. Zblewski contends that the court lacked the authority to reciuire him to
compensate the victim’s daughter and son-in-law for the wages they lost while
attending the court proceedings in this case. _ |

The court’s authority to impose restitution is derived from Wis. Stat.
§ 973.20. State v. Schmaling, 198 Wis. 2d 756, 760, 543 N.W.2d 555 (Ct. App.
1995). Whether that statute authorizes the restitution that Zblewski challenges
here is a question of statutory construction. Zblewski contends that the court’s
restitution order violates § 973.20, because the victim’s daughter and son-in-law
are not “family members” of the deceased, and because the wages they lost as a

result of attending court proceedings in this case are not compensable losses.
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L THE ADULT DAUGHTER AND SON-IN-LAW OF THE DECEASED

ARE NOT VICTIMS OF THIS OFFENSE BECAUSE THEY ARE
NOT “FAMILY MEMBERS" OF THE DECEASED, AS THAT
TERM HAS BEEN DEFINED BY THE LEGISLATURE AND
CONSTRUED BY THE COURT OF APPEALS.

With certain exceptions not applicable here, the statute permits the court to.

require restitution to be paid only to the “victim of a crime considered at
sentencing.” The term “victim” is not defined in § 973.20. The parties agree,
however, that the tcrm’s. meaning is provided by Wis. Stat. §'950.02(4)(a). See,
State v. Gribble, 2001 W1 App 227, 248 Wis. 2d 409, 459-60, 636 N.W.2d 488.
Where, as hers, the person against whom a crime is committed is deceased,
that person’s “family member{s]” are considered “victims” of the offense. Wis.
Stat. § 950.04(a)4.a. Thus, the first question in this case is whether Kathleen
McDowell’s adult daughter and son-in-law are “family members” under the

statute.

A.  The adult daughter of the deceased is not a “family member,”

The term “family member” is defined by Wis. Stat. § 950.02(3) as “spouse,
child, sibling, parent or legal guardian.” The state argues that McDowell’s
daughter, Teresa Bohm, is McDowell's “child,” and thus, a family member.
However, when used in Chapter 950, the word “child” means “a person who is less
than 18 years of age.” Wis. Stat. § 950.02(1). Bohm is an adult, and thus, not
McDowell’s “child” under this provision. As the state concedes at page 5 of its
brief, “Admittedly the statute on its face appears to exclude adult children of
deceased victims from the benefits of Chapter 950,

The state essentially urges the court to ignore the statutory definition,
because it produces a result which, in the state’s view, is contrary to legislative
intent and “absurd.” The state’s argument violates several cafdinal rules of

statutory construction.

P.ale 21
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First, statutory construction begins with the statute’s plain language. When

the statutory language clearly and unambiguously sets forth the legislative intent, a

_court may not look beyond that language to determine its meaning.  Stafe v.

Black, 2001 WI 31, 110, 242 Wis. 2d 126, 136, 624 N.W.2d 363.
Second, as the Supreme Court stated in State ex rel. Girouard v. Circuit

Court for Jackson County, 155 Wis. 2d 148, 156, 454 N,W.2d 792 (1990):

When a word used in a statute is defined in the statutes, that
definition is controlling. ... Resort to definitions, statutory or
dictionary, is appropriate for the purpose of determining meaning
that is plain on the face of the statute. It is not necessary or
appropriate to find ambiguity before looking to word definitions.

These two principles combine to prevent the court from resorting to
legislative history to interpret the meaning of “family member™ or “child.” Both
terms are clearly defined in the statute itself. If the legislature had intended the
term “family member” to include one's adult children, it would not have defined
“child” as it did, or in the altemative, would have either sdbstituted a more
expansive word for “child” in § 950.04(a)4.a, such as “offspring” or “progeny,” or
modified “child” so as to expressly include one’s minor and adult children. The

legislature having failed to adopt any of these alternatives, this court cannot

rewrite the statute for the legislature.

If the court simply ignored the statutory definition of “child,” as the state
urges it to do, it would violate another rule of statutory construction. “Courts must
also attempt to give effect to every word of a statute, so as not to render any
portion of the statute superfluous.” County of Jefferson v. Renz. 231 Wis. 2d 293,
305, 603 N.W.2d 541 (1999). The state’s construction of this statute renders the
definition of “child” a nullity.

The state argues that the construction advanced by Zblewski produces an
absurd result. However, it is not “absurd” that the legislature chose to afford

greater protection to the minor children of deceased victims. After all, it is those

-3-

P.@13-621
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children who customarily depend on their parents for their support and welfare.
Accordingly, it is those children who suffer the most when a parent is deceased.

Zblewski concedes that it would not have been unreasonable for the
legislature to have provided that all of one’s children are “family members™ for
purposes of determining the rights of victims under Chapter 950. But it simply did
not do so. Obviously, the legislature has yet to enact every reasonable provision
that can be imagined. The failure to enact what might have been a reasonable
provision does not render the provision actually enacted “absurd.”

The state notes that the 1997 changes to  Chapter 950 expanded the
definition of “victim” to include more than just the person against whom the crime
had been committed. However, that does not mean that courts should further
expand the legislature’s definition to cover every relative potentially or
conceivably harmed by the victim’s death. See, Gribble, 248 Wis. 2d at 462
(“family membei'” in § ©50.02(3) cannot be construed to include the aunt of the
deceased). |

Finally, the state argues that Zblewski’s interpretation of this statute would
“frustrate ...society’s moral duty to the adult child and impede efforts to treat these

victims of crime with dignity, respect, courtesy and sensitivity.” To the contrary,

~ society does not have a “moral duty” to insure that adult chil'dren of crime victims

are compensated for their Jost wages in attending court proceedings relating to
their deceased parents, nor is their any reason to believe that if such compensation
is denied, these children will have been deprived of “dignity, respect, courtesy and

sensitivity.”

If the state believes these statutory definitions to be unreasonably

underinclusive, then it should utilize the ordinary legislative process to persuade
the legislature to change these provisions. This court should not enable the state to

short-circuit that process by rewriting the statute.

-4
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B.  The son-in-law of the deceased is not a “family member.”

The court ordered Zblewski to pay restitution to Michelle Koshollek's

husband, Michelle Koshollek is another adult child of the deceased. The state
argues that the restitution order was appropriate because a spouse’s -income is
marital property, giving Ms. Koshollek an interest in that income.

The state’s argument is misplaced. Whether restitution is statutorily

authorized depends on the relationship between the intended recipient and the
deceased, not on the classification of the property. The marital property laws do

not change the fact that the payment was to be made to Mr. Koshollek, and that

Mr. Koshollek was the son-in-law of the deceased. Regardless of whether income
is marital property, a son-in-law is clearly not a “family member” under
§ 950.02(3). Once again, the legislature could have chosen to expand the
definition of that term to include the spouse of one who otherwise qualifies as a
“family member,” but it did not do so. This court is bound by the plain language

of the statute,

II.  EVEN IF THE DAUGHTER AND SON-IN-LAW ARE “FAMILY
MEMBERS” ENTITLED TO RECOVER RESTITUTION, THEY
ARE NOT ENTITLED TO BE COMPENSATED FOR THE WAGES
THEY LOST WHILE ATTENDING COURT PROCEEDINGS IN
THIS CASE, ' :

Aside from the fact that Ms. Bohm and Mr. Koshollek do not qualify to

receive restitution payments, the “loss” they suffered is not compensable through

restitution. Zblewski made this contention in paragraph 5 of his motion, The state
has not responded in any fashion to this contentidn. Zblewski will therefore
briefly reiterate this argument. _

A court is not authorized to order restitution for every conceivable loss

resulting from the commission of a crime. The legislature has enumerated the

compensable losses in § 973.20. E.g., § 973.20(2) covers losses resulting from the

-5 - |
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damage or destruction of property.- Subsec. (3) covers losses resulting from bodily

!
|
|

injury. Subsec. (4) covers losses from crimes that resulted in death. Subsec. (4m) |

covers losses suffered by victims of sexual assault and certain crimes against | i

children. Subsec. (5) covers various other losses and damages. !

It is readily apparent that few of these provisions are applicable to this case. i
The only provisions that conceivably apply are subsec. (4), subsee. (5)(a), and I
subsec. (5)(b). v I

The first provision, §973.20(4), reads, “If the crime considered at
sentencing tesulted in death, the vestitution order may also require that the
defendant pay an amount equal to the cost of necessary funeral and related services

under s. 895.04(5).” Zblewski does not challengé the requirement that he pay the

victim’s funeral expenses. However, the lost wages of the victim’s daughter and

son-in-law resulting from their attendance at court proceedings are not “related

services under 5. 895.04(5).” That section deals with services related to the
funeral, including medical expenses, the cemetery lot, the grave marker and the
care of the lot.

The second provision, § 973.20(5)(a), authorizes the court to order a

defendant to “Pay all special damages, but not general damages, substantiated by

evidence in the record, which could be recovered in a civil action against the
defendant for his or her conduct in the commission of a erime considered at
sentencing.” The lost wages of the daughter and son-in-law do not qualify as !
“special damages™ that could be recovered in a civil action against Zblewski.

Finally, subsec. (5)(b) authorizes the court to order the defendant to “Payan |||,

amount equal to the income lost, and reasonable out-of-pocket expenses incurred,

by the person against whom a crime considered at sentencing was committed

resulting from the filing of charges or cooperating in the investigation and

prosecution of the crime.” The phrase “person against whom a crime considered at

sentencing was committed” has a more narrow meaning than the one assigned to =
, . ,
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“victim” in Chapter 950.! It covers Kathleen McDowell, but not her surviving

family members, Moreover, these persons’ lost wages did not result “from the

filing of charges or cooperating in the investigation and prosecution of the crime.”\
Neither Ms, Bohm nor Mr. Koshollek appears to have been involved in the \okf

Ml
investigation of the crime or the filing of charges, and neither testified at i ,’QS
Y |

Zblewski’s trial. The lost wages simply resulted form their desire to observe the
court proceedings., That desire may be understandable, but that does not make

their loss compensable under the restitution statute,

For all these reasons, Chris Zblewski urges the court to reduce the .

restitution order to $1894, the cdver only the cost of the funeral expenses. Oi\f)i
Dated this 24th day of June, 2002 : d ;
|
Respectfully submitted, Viela, » 4 ,‘?
. P R0
A
L ; “ey %
STEVEN D, PHILLIPS q_b< e,
Assistant State Public Defender 4,
State Bar No. 1017964 Ve g ¢
| -Sfe,gﬁ‘?
Office of the State Public Defender 1
Post Office Box 7862 723 1 7
Madison, WI 53707-7862 PR @
(608) 266-8748 | e, |l

Attorney for Defendant Vv‘dfg aé‘Pn 9 &_{'d i%
(I ‘
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1 %A person against whom a crime has been committed” is but one of many i
alternative definitions of “victim” recognized by § 950.02(4)(a). !
|
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RIGHTS OF VICTIMS AND WITNESSES OF CRIME 50 awm La¥ bl
050,01  Legistarive intear. 930.07  lnergovernmental cooperation. A, 7 %0,
950,02 Detimtions. 950,08  Information and medistion services. )-os\.'\h\“(-
930.03  Eligibility of vicims. ) 440.00  Crime victims rights boaptl, N * 1
s, Ml et 8 T, o, M0 Hrtathe
B et s 01 Penatieh, Tl Adudbel

950.01 Legislative Intent, In recognition of the civic and
moral duty of victims and witnesees of crime to fully and voluntar-
ily cooperate with law enforcement and prosecutorial agencies,
and in further recognition of the continuing importance of such
citizen cooperation to state dnd local law enforcement efforts and
the general effectiveness and well-being of the criminal justice
system of this state, the legislatuce declares its intent. in this chap-
ter, to ensure that all viclims and witnesses of crime are treated
with dignity, respect, courtesy and senzitiviry; and that the rights
extended in this chapter to victims and witnesses of crime are hon-
ored and protected by law enforcement agencies, prasecutars and
judges in a manner no less vigorous than the protections afforded
criminal defendants.
Histary: 1979¢,219.

950.02 Dafinitions. In this chapter:

{1) "Child" means a person who is lasa than 18 years of age.

(1m) “Crime" means an act committed in this state which, if
commined by a competent adult, would constitute a crime, 45
defineg in s, 939,12,

{11) “Custodial agency" means any person authorized to
arrast or take inte actual physical custody an individual who is
alleged 10 have committed a erime. “Custodial ageney™ includes
a law enforcement agency, a sheriff, superintendent or other
keeper of a jail and a person authorized to take custody of a juve-
nile under s, 938,19 or 938,20 (4).

(2) "Department” means the department of justice,

‘(2m} “District atrorney” means any of the following:

{a) The district atterney or ather person authorized to prose-
cute a criminal case or a delinquency proceeding under ch. 938,

{b) A person desipnated by a person specified in par. (a) (0 per-
form the district attorney's duties under this chapter.

(3) “Family member" means spouse, child, sibling, parent or
legal guardian.

{3m) “Law enforcement agency™ has the meaning given in s,
165.83 (1) (b).

(4) {a) “Victim" means any of the following:

1. A person against whom a crime has been commited.

2, 1fthe person specified in subd. 1. is a child, a parent, guard-
ian or legal custodian of the child,

3, If a person specified in subd, 1. is physically or emotionally
unable to exercise the rights granted under s. 950.04 or anticle I,
section 9m, of the Wisconsin constitution, & person designated by
the person specified in subd. L, or a family member of the persan
specified in subd. 1,

4. If a person specified in subd. 1. is deceased, any of the fol-
lowing:

a. A family member of the person who is deceased, )

b. A person who resided with the person who is deceased.

§. 1f a person specified in subd, 1. has been determined to be
incompetent under ch. 880, the guardian of the person appointed
under ch, 880. . ,

{8 “Victim" does not include the person charged with or
alleged to have committed the crime. |

{4m) “Victim and witness office” means an organization or
program that provides services for which the county receives
reimbursement under this chapter,

(5) “Witness™ means any person who has been or is expected
to be summoned (o testify for the prosecution, or who by reason
of having relevant information is subject to ¢all ar likely to be
called as a witness for the prosecution, whether or not any action

or proceeding has yet been commenced,
pslglmn{; 1979 c, 2% 1983 0, 197; 1985, 311: 1988 0. 77, 3[Q; 1997 o, 28, 181;
1999 a, 32,

950,03 Eligibillty of victims. A victim has the rights and is
cligible for the services under this chaprer only if the crime has
been reported to law enforcement authorities.

History: 1979 c.219: 1991 a. 159,

550.04 Basic bill of rights for victims and withesses.
(1v) RIGHTS oF vicTiMs, Victims of crimes have the following
rights:

(a) To have his or her interest considerad when the court is
deciding whether 1o grant a continuance in the case, a5 provided
under ss. 938.315 (2) and 971.10 (3) (b} 3,

(b} To attend court proceedings in the case, subject ta ss,
906.15 and 938.299 (1). The court may require the victim [ exer-
cise his or her right under this paragraph using relephone or live
audiovisual means, if available, if the victimis under arrest, incar-
cerated, imprisoned or otherwise detained by any law énforce-
ment agency or is admitted or committed on an inpatient basis to
a treatrnent facility under ch. 51, 97) or 980, and the victim does
not have a person specified in s, 950.02 {4) {a) 3. 10 exereise the
victim's right under this paragraph.

{bm) To be provided with appropriate intercession services (o
ensure thar employers of victims will cooperate with the criminal
justiee process and the juvenile justice process in order to mini-
mize an employee's loss of pay and other benefits resulting from
court appearances,

(c) To be accompanicd by a service representative, as provided
under s. 895,73, '

(d) To request an order for, and to be given the results of, testing
to determine the presence of a communicable disease, as provided
under ss, 938.296 or 968.38,

(2) To be provided a wailing area under ss, 938.2965 and
967.10. :

(em) To have his or her interests considered by the court in
determining whether to exclude persons from a preliminary hear-
ing, as pravided under s, 970.03 (4). .

{f) To have the parole commission make a reasonable attempt
to notify the victim of applications for parole, a3 pravided under
s, 304,06 (1),

(g) To have reasonable attempts made (o notify the victim of
hearings or court proceedings, ss provided under ss. 938.27 (4m)
and (6), 938,273 (2), 971.085 (3) and 972.14 (3) (b}, '

(i) To have, at his or her request, the oppartunity to consult with
intake workers, district attorneys and corporation counsel in cases
under ch. 938, as provided under ss. 938,245 (1m), 938.265 and
938.32 (1) (am).
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950.04 RIGHTS OF VICTIMS :

(i) To have, at his or her request, the opportunity to consult with
the prosecution in a case brought in a court of criminal jurisdic-

_tion, as provided under s. 371.093 (2).

(k) To a speedy disposition of the ease in which they are
invalved as a vietim in order to minimize the length of time they
must endure the stress of their responsibilitics in conneetion with
the matter, ’

(1) To have the district attorney ar carporation counsel, which-
ever iz applicable, make a reagonable atempt to contact the victim
toncerning the victim's right to make a statement, as provided
under ss. 938,32 (1) (b) 2., 938.335 (3m) (b) and 972.14 (3} (b).

@ A E - {m) To provide statements concerning sentencing, disposition

or parole, as pravided under ss. 304.06 (1) (¢), 938.32 (1) (b) 1.,
932.335 (3m) (a) and 972.14 (3) (a). ‘

{n} To have direct input in the parole decision-making process,
as provided by the rules promulgated under s, 304.06 (1) (em).

(nn) To attend parole interviews ar hearings and make state-
ments as provided under s. 304.06 (1) {eg).

(0} To have infarmation concerning the impact of a delinquent
act on the victim included in a court report under s, 938.33 and 10
have the person preparing the court report attempt to contact the
vietim, as provided under 5. 938,331,

(p) To have the person preparing a presentence investigation
under s. 972,15 make a reasonahble attempt 1o contact the victim,
as provided in s, 972,15 (2m).

(pm) To have the court provided with information pertaining
1o the economie, physical and psychologiesl effect of the crime
upon the victim and have the information considered by the count.

(q) To restitution, as provided under ss, 938.245 (2) (a) 5.,
938,32 (1v), 938,34 (5), 938.345, 943,212, 943.23 (6), 943,245,
943.51 and 973.20.

(r) To a judgment for unpaid restitution, as provided under ss.
£95.035 (2m) and 973.09 (3) (b).

(rm) To compensation, as provided under ¢h, 949.

(5) Te have any stolen or other personal property expeditiously
retumed hy law enforcement agencics when no longer nesded as
evidence, 1f feasible, all such property, except weapons, currency.
contraband, property subject to evidentiary analysis and property
the ownership of which is disputed, shall be returned to the person
within 10 days of baing 1aken.

(1) Ta receive information from law enforcement agencies, as
provided under s, 950.08 (2g).

(u) To reecive information from district attorneys, as provided
under s. 950.08 (2).

(um) To have district attorneys make a reasonahle attempt to
notify the victim under 5. 971.17 (4m) regarding conditional
releases under 8. 971.17,

(v} To have the department of corréctions make a reasanable
attempt to notify the vietim under 5. 301,046 (4) regarding com-
munity residential confinements, unders. 301,048 (4m) regarding
participation in the intensive sanctions program, under s. 301.38
regarding escapes from a Type 1 prison, under s, 301.46 (3)
regarding persons registered under 5, 301,45, under s, 302,115
regarding release upon expiration of ¢erain sentences, under s,
304.063 regarding extended supervision and parole releases, and
under s, 938.5) regarding release or escape of a juvenile from
correctional custody.

(vm} To have the appropriate ¢latk of court send the victim a
copy of aninmate's petition for extended supervision and notifica-
tion of the hearing on that petition under s, 302.114 (6),

(w) To have the department of corrections make a reasonable
attempt to natify the victim under 5, 303.068 (4m) regarding leave
aranted to qualified inmates under 303.068,

{x) To have the department of health and family services make
a reasonable auempt to notify the victim under 8, 971.17 (6m)
regarding termination or dischurge under s, 971,17 and under s,
51.37 (10) regarding home visits under s, 51,37 (10).

) WITNESSES OF CRIME
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(xm) To have the depanment of heaith and family services
make & repsonable attempt to nolify the victim under s, 980,11
regarding supervised release under s. 980,08 and discharge under
8. 980.09 or 980.10.

(y) Ta have reasonable atempts made to notify the vietim can-
cerning actions taken in a juvenile proceeding, as pravided under
s, 938,24 (5m), 938.25 (2m), 938.312 and 938.346.

(ym) To have the governor make a reasonable attempt to notify
the victim of a pardon application, as provided under s. 304.09 (2)
and (3).

(z) To make a written statement concerning pardon applica-
tions, as provided under s. 304.10 (2),

{zm) ‘Yo request information from a district attomey coneem-
ing the disposition of a case involving a erime of which he or she
was a vietim, as provided under s, 971.095 (6).

{zx) To complain to the department of justice concerning the
treatment of crime vietims, as provided under 5. 950.08 (3), and
to request review by the crime vietims rights board of the com-
plaint, as provided under s, 950.00 (2),

(2w) RIGHTS OF WITNESSES, Witnesses of etimes have the fol-
lowing rights:

(a) To request information from the district attarney about the
final disposition of the case,

(b} To be notified that a court procecding to which they have
been subpoenaed wilt not go on as scheduled, in order to save the
person an unnecessary trip to conr,

{¢) Toreccive protection from harm and threats of harm arising
out of their cooperation with law enforcement and prosecution
efforts, and to be provided with information as to the level of
prote¢tion availabie.

(d) Tobe informed of financial assistance and other social ser-
vices available as a result of being a witness of a erime, including
information on how to apply for the assistance and services.

{¢) To be informed of the procedure 1o be followed in order to
apply for and receive any witness fee to which they are entitled,
. () To be provided a waiting area under ss. 938,2965 and

67.10.

(fm) To have any stolen or other personal property expedi-
tiously returned by law enforcement agencies when no longer
needed as evidence, If feasible, all sueh property, except weap-
ons, currency, contraband, property subject to evidentiary analy-
sis and property the ownership of which is disputed, shall be
returned 1o the person within 10 days of being taken.

(g) To be provided with appropriate intercession services to
ensure that employers of witnesses will cooperate with the crimi-
nal jusrice process and the juvenile justice process in order (@
minimize an employee's loss of pay and other benefirs resulting
from ¢ourt appearances.

{(h) To be entitled to a specdy dispesition of the case in which
they are invelved as a witness in order to minimize the length of
time they must endure the stress of their responsibilities in connec-
tion with the mauer.

History; 1979c, 219; 1983 a. 102, 364; 1985 2, 3112 }987 2. 332 5. 645 19RO .
30: 1997 2. 18Y, 237, 283: 1999 2. 9, 32, 188,

A sentencing court does not abuse irs dlacretion by mnsidering‘a victim's states
mens .19% recammendntions, Stite v, Johnson, 158 Wis, 29 458,463 N.W.2d 352(C.
App, 199D).

The requirement in sub. (1) of notice 1o a victim of n defendant's release fram cuge
tody applies 1o oll felonies eharged under ch, 948, Notice I3 10 be piven to vicdms
aof all erimes charged undor ch. 940, wheiher misdemaanors or felonies. Nolice

requirements of the swtute ‘.\rply to individual persons. not business enlerprises of
corporations, 79 Atty. Gen. |

950.055 Child vietims and witnesses; rights and ser-
vices. (1) LEGISLATIVE INTENT. The legisiature finds Lhat it is
necessary 10 provide child vietims and witnesses with additienal
consideration and different treatment than that usually afforded to
adults. The legislature intends, in this section. o provide these
¢hildren with addivional rights and protections during their
involvement with the eriminal justice or juvenile justice sysicm,
The Jegislature urges the news media to use restraint in revealing

P.B19-B21
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o 1 dute ot 10 Biling of the juvemle peion. St v, Baker. 179 Wi, 34 pd4, S04
N W N 30(C App 1990

“The uesfinition of “gustody” in 3, Y46 43 (13{a) id used 1o determine whether 3 pers
sun 1% 1n custody Tor sentence eredit purposes, St v, Sevelin, 204 Wis, 20 127, 854
N.W 3 821 (CL App. V9U5),

A perdon ganlined an a probation revosation or chan ¢ in intensive sanctions due
1o an arrest for 3 subsequant crime 18 not antliled my eredit under sub. (1) against the
sentenve for the subsequent crime although the confinsment wad triggeded by tha sub-
sequent unime. State v, Abbon, 207 Wis. 2d 621, $58 N W.2d 927 (CL, App. 1996),

Sub, (1) {a} provides sentenae eredit anly for cuxiody connocied to the charges wo
which the cugtody resulted fram. Time seeved a5 the result of o bail umping chargs
was not eredited Rgainst a sentence for sexunl assault although the bail condition via-
lared was in the sexual assault ense., Siate v, Beiersdorf, 208 Wis, 24492, 561 N.W.2d
749 tCt App, 1997, )

When a defendant is unable o tatisfy cash-bait requirements on 2 or mare unre-
lated charges. the defendant is enritled i sentence credit on both charges, However
if the defendant 15 committed follawing 3 finding of nor guilty by reason of mentl
defect on ane charge, there will be no seatence credit from the commitment apainst
a senience upon conviction on anolher of the charges as the conflinemient after the
commitment is salely the result of the commirmene. Seare v, Haer, 211 Wis. 2d 584,
56% N.W,2d 307 (Cc App. 1997, o ]

An [ 8=year old on juvenile aftersure parale wha wis eeturned ta juvenile dewestion
tecnude the parole wia revaked pending sentencing afier pleading guilty 1o an adult
crime was eligible for senicnce credit for the time spent in juvenile detentien prior s
sentepcing. Sinte v, Thampson, 328 Wis, 24 573, 593 N.W.2d 878 (Ct. App. 1999).

When asentence has hagn withheld and probation imposed, sub. (2) gives the court
exclusive sutharity to determing sentence sredit in imposing A poiiprobation sens
tencs. A persan sublect 1o alectronic monitoring, but not locked in the home ol night,
was natin cusiody and not entitlzd 1 sentenie credit, State v, Olson, 226 Wis 24457,
595 N.W.2d 460 (Ct, App. (999).

"{C)quese of conduct™ in sub. { 1) (a) means the specific act for which the defendant
is sentenced. A$ Such 3 defendant was pat entitled to senteace eredit on 2 later
imposzd senence forime aleeady cerved on sentences arising from the same criminal
cpisods, but different criminnl acls, State v, Tuescher, 226 Wis, 21 463, 895 N,W,2d
443 (Q1, App. 1999).

Preteial confinement on n dismissed charge that is read in at sentencing relntes to
an offense for which the stfender is ullimaraly sentenced, entitling the offesder to
sentence credit. State v, Floyd, 2000 W1 14, 232 Wis, 2d 767, 606 N.W.24 135,

For sentene credit purposes, an aifinder's status constitures custady whensver the
offender is subject ro on escape chnr&: for leaving thar siatus. Siawe v. Magnusan,
2000 W 19, 233 Wis, 2u 30, 606 N, W.2d 538,

Boeitcher bies o clalm far dual eradit when the difendsn bas alpsady raceived the
same credit against a prior sentence thar the defendant hos alrendy served. Srie v,
lacksan, 2000 W1 App 41, 233 Wis, 2d 231, 607 N.WV 24 338,

a nqugmem may ot geantjail eredit wheeg itis not provided for by stature, 71 Atty,
oh. .

Sentense Ceedit: Mare Thaa Just Math, White, Wis, Law, Oct, 1991,

973.16  Time aut, If an order or judgment releasing a prisoncr
on habeas corpus is reversed, the time during which the prisoner
was at liberry thergunder shall not be counted as part of the prison-
2r's term,

History; 1993 q, 4R6,

973.17 Judgment against a corporation or limited
liability company. (1) 1f s corporation or limited liability com.
pany fails to appear within the time required by the summons, the
default of such corporation or limited liability company may be
recorded and the charge against it taken as true, and judgment
shall be rendered accordingly.

(2) Upon default of the defendant corporation or limited
liability company or upon conviction, judgment for the amount of
the fine shall be entered. :

{3) A judgment againsta corporation or limited liabitity com-
pany shall be collected in the same manner as in civil actipns.

History: 1993 a 112, :

973.18 Notice of rights to appeal and representation.
(1) In this section, “postconviction relief” and “sentencing” have
the meanings ascribed in s. 809,30 (1),

(2) The wial judge shall personally inform the defendant at the
lime of sentencing of the right 10 seek posteonviction relief and,
ifindigent, the right to the assisiance of the state public defender.

{3) Before adjoumning the sentencing proceeding, the Jjudge
shall direct the defendant and defendant’s trial counsel to signa
form to be entered in the record, indicating that the lawyer has
counseled the defendant regarding the decision to seck postcon-
viction relicf, and that the defendant understands that a notice of
intent t pursue postconviction relief must be filed in the trial court
within 20 days after sentencing for that right to be preserved,

(4) The judge shall direct the defendant’s counsel to confer
with the defendant before signing the form, during the proceeding

715 346 1236 T0:
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Of 25 soan thereafter as pracucable, and may make appropriate
orders to allow the delendant w confer with counsel befare being
transterred wthe skte prison, The defendant shalj be givenacopy
of the form, . '

(5) 1fthe defendant desires to pursue postconviction relief, the
defendant’s trial counsel shall file the notice required bys. 809,30
{2) (b).

History: Sup, Ct, Order, 123 Wis, 24 xi (1983).

Judlclal Counell Note, 1984: Sub (2) is similar to prior 5. 809.20 (1) (h), Subs.
{3} and (31 codify Stme v Argiz, |01 Wis, 20 548, 305 N.W, 24 124 (1981). Sub, )
cadifies 1rial counsal’s continuing duty to provide representation until appellae

counzel is rerained or appointed, Whitmone v, Stare, $6 Wis. 2d 706, 203 de 56
(1873), [Re order effective July 1. 1985)

97319 Motion to modify sentence. {1) (a) A person sen-
tenced to imprisonment or the intensive sanctions program or
ordered to pay a fine who has not requested the preparation of tran-
seripts under 5. 809.30 (2) may, within 90 days after the sentence
or order is entered, move the court 1o modify the sentence or the
amount of the fine.

{b) A person who has requested transeripts under s, 809,30 (2)
(rge)ay n)'mvc for modification of a sentence or fine under s. 809,30

(h),

(2) Within 90 days after a motion under sub. (1) (a) is filed, the

. court shatl enter an order either determining the motion or extend-

ing the time for doing 5o by not more than 90 days for cause,

{3) If an order determining a motion under sub. (1) (a} is not
entered timely under sub, {2), the mation shall be considersd
denied and the ¢lerk of the eourt shall immediataly enter an order
danying the motion.

(4) Anappenl from an order determining & motion undar sub,
(13 (a) is governed by the procedure for civil appeals,

_{5) By filing 2 motion under sub, (1) (a) the defendant waives
his or her right to file an appeal or postconviction marion under s.
805.30 (2),

Histaey: Sup, €1, Order, 123 Wis, 2d xiv (1985); 1991 n. 30,
 Judicinl Council Noto, 1984: This section i4 intendsd 4 an expeditious aliema-
1ive 10 the pracedyre prescribed in 5 809,30 (2) whenhe only cloim foe pesiconvic.
sion relief rabntes 10 the severity of the sentenes ft js pat intended 19 alter the subsian-

tive geounds for such rehief and it restores the vme limis governing such motions
prier to the 1978 ravision of the appellate rlss, :

This section will prabably be mest frequently used in guilty plea coses, although
it 1s net Jimited to such cases, However, if the dafendant intends 1o withdmw g puilty
plea or file athar pasteanvietian mations. s, 809,30 (2) or 974,06 pravides the appros
priste procedure. Motions under this succian should uswally be fifed by irial counsel
without the need for Irianseripts or for nppoiniment of an appetiata public defandee.
A defendans must elect between the temedies provided by this section and 5. B09,30
{2). Filing & metion under this secrion waives teliof undee 3, 809.30 (2), Howsver,
n defendant who has filed a astice of intent to pursue postconviction relicf under s,
809.30 ¢2) (b) may invoke this remedy at any fime befors iranseripts are ordered
under 5. 809.30¢2) ¥ rranaeelprs are required for grosecurion of s motion under sub.
(13 {a), ihey should be sought under SCR 71.03 (1),

f;g.stl'u daes not expand the scope of appellate teview, [Re Order sffective July

There ara two altaenatlve means to seek modificacien of a sentence; proceading
wnder () () or (b), Under ither, 0 mation must be first made in the trinl court, State
v. Narwaed, 161 Wis, 2d 676, 468 N.W.2d 74) (C1, App. 1091),

§73.20 Restitution. (19) In this secrion:

(a) “Crime considered at sentencing” means any crime for
which the defendant was convicted and any read=in crime.

(b) "Read-in crime"” means any crime that is uncharged or that
is dismissed as part of 8 plea agreement, that the defendant agrees
to be considered by the court at the time of sentencing and that the
court considers at the Ume of sentencing the defendant for the
crime for which the defendant was convicted.

(1r) When imposing sentence or ordering probation far any
crime for which the defendant was convicted, the court, in addi-
tion to any other penalty authorized by taw, shall order the defend-
ant to make fi i T i 1 oy vic-
%ig_ a crime considered at sentencing or, if the victim is

Eceased, 10 his or her estate, unless tREcourt finds substantial rea-

son not to do so and states the reason on the record. 1Nt
OﬁLﬂBdAﬂdembsu@Liu_ condition of probation, extended
suipervision or parole sefved by the delendant 1oT 4 Erime Yor
wﬁmmmmw convicred. —Afer th terminauon of
probatiom, EXYEnded supervision or parole, ar if the defendant is
""_—-__\_____
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ng;_pmd_o_nqﬁg_g_n_.exlended supervision or parale, restitu-
tion ordered under this section is enforceable in the same manner
a5 a judgment in agivilacl the victim named in the order to
receive restitition or enforced under ch, 785,

(2) 1f a crime considered at sentencing resulted in damage to
or loss or destruction of property, the restitution order may require
that the defendant:

(a) Retum the property ta the owner or awner's designee; or

(b} 1If return of the property under par. (a) is impossible,
impractical or inadequate, pay the owner or awner's designee the
reasonable repair or replacement cost of the greater of:

1. The value of the property on the date of its damage, loss or
destruction; or

2. The value of the property on the date of sentencing. less the
velue of any part of the property returned, as of the date of its
return, The value of retail merchandise shall be its retail value.

{8) If a crime considered at seatencing resuited in bodily

injury, the restitution order may require that the defendant do one -

or more of the following:

(a) Pay an amount equal 10 the cost of necessary medical and
related professional services and devices relating 1o physical, psy-
¢hiawric and psychologieal care and treatment.

(b) Pay an ameunt equal to the cost of necessary physieal and
oceupational therapy and rehabilitation.

(¢) Reimburse the injured person for income lost as a result of
a crime considered at sentencing.

(d) 1f the injured person's sole employment at the time of the
injury was performing the duties of 8 homermaker, pay an amouni
sufficient to ensure that the duties are continued until the person
is able o resume performance of the duties.

{4) If a crime considered at sentencing resulted in death, the
restitution order may also require that the defendant pay an
amount equal to the cast of necessary funeral and related services
under 3. 895.04 (5).

(4m) If the cefendant violated s, 940,225, 948,02, 948.025,
948,05, 948,06, 948.07 or 948,08 and sub. (3) (a) does not apply,
the restitution order may require that the defendant pay an amount,
not to exceed $10,000, equal to the cost of necessary professional
services relating to psychiswric and psychological care and treat-
ment, The $10,000 limit under this subscetion dogs not apply to
the amount of any restiturion ardered under sub. (3) or (5) for the
¢ost of necessary professional services relaring to psychiatrie and
psychological ¢are and treatment, .

(5) In any case, the restitution order may require that the
defendant do one or more of the follawing:

{a) Pay all special damages. but not general damages, substan-
liated by evidence in the record, which could be recoverad in a
civil action against the defendant for his or her conduct in the com-
mission of a crime considerad at sentencing,

{b) Pay an amount equal to the income lost, and reasonable
out-of-pocket expenses incurred, by the person against whom a
crime considered at sentencing was committed resulting feom the .
filing of charges or conperating in the investigarion and prasecus
tion of the erime. S “DL fo prule SaMwud- ot Golies &

{c) Reimburse any person or agency for amounts paid 25

ant for a read=in crime,

person wha has compensated a victim for a loss otherwise com-
pensable under this section,

(6) Any arder under sub. (5) (¢) ar {d) shall require that all res-
titution to victims under the order be paid before restitution to
other persons.

(7} 11 the court orders thal restilution be paid to more than one
person, the coun may dircet the sequence in which payments are
o be transferred under sub. (1) (a). If morg than one defendant

w Cich payment constitutes the surcharge for adminisirative’
rewards for information leading to the apprehension or successful ff' expenses under par. (a).

prosecution of the defendant for a crime for which the defendant . (12) (a) If the court orders restiturion in addition to the pay-
was convicted or to the apprehension or prosecution of the defend- 4- ment of fines, related payments under 5. 973.05 and cosls under

& 5.973.06, it shall se1 the amount of fines, related payments and
(d) If justice so requires, reimburse any insurer, surety ormheu‘*’r} tosis in conjunction with the amount of restiution and jssue a
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is ordered to make payments to the same person, the court may |
apportion liability between the defendants or specify joint and |
saveral liability. If the court specifies thut 2 or mare defendants !
are jointly and severally liable, the department or the clerk to
whom payments are made under subs. (11) (a) shall disiribute any
overpayments so that each defendant, as closely as possible, pays
the same proportion of the ordered restitution,

(8) Restitution ordered under this section daes not limit or
impair the right of a victim to sue and recover damages from the
defendant in a civil action. The facts that restitution was required !
or paid are not admissible as evidence in a civil action and have
no legal effect on the merits of a civil acrion. Any restitution made
by payment or community service shall be set off against any
judgment in favor of the victim in 4 civil action arising out of the
facts or events which were the basis for the restitution, The court [+
wrying the civil action shail hold a separaie hearing to determine \
the validity and amount of any setoff asseried by the defendanit,

{9) (8) W acrime victim is paid an award under ch. 949 for any
loss arising out of a criminal act, the state is subrogated to the
rights of the victim to any restitution requiréd by the court. The
rights of the state are subordinate (o the claims of victims who
have suffered a loss arising out of the offenses or any transaction
which is part of the same continuous scheme of criminal activity.

(b) When restitution is ordered. the count shall inquire 1o see !
if an award has been made under ¢h, 949 and if the department of
justice is subrogated 10 the cause of action under s, 949,13, If the :
restinntion ordered is less than or equal to the award under ch. 949,
the restitution shall be paid only 10 the general fund. If the restitu-
tion ordered is greater than the award under ch. 949, the general
fund shall receive an amount equal to the award under ch. 949 and
the balance shall be paid to the vicim.

(10) The court may require that restitytion be paid immedi- *
aisly, within g specified period or in specified instalments. 1fthe
defendant is pﬁ%ﬁﬁ‘lmoﬁmem. \
the end of a specified period shall not be later than the end of any I
period of probation, extended supervision or parole. If the defend- .
ant is sentenced to the inlensive sanctions program, the end of 2 !
specified period shall not be later than the end of the sentence i
under s, 973.032 (3) (a). A i
{11) {a) Except as otherwise provided in this paragraph, the i
restitution order shall require the defendant 1o deliver the amount !
of money or property dug as restitution to the department for trans- \
|
|

ferto the victim or other person 1o be compensated by a restitution
order under this section, If the defendant is not placed on proba-
lion or sentenced to prison, the court may order that restitution be :
paid to the elerk of court for transfer 1o the appropriate persen. — !
The court shall require the defendant to pay a surcharge equal (o |
5% of the total amount of any restitution, costs and attorney fees ‘
and any fines and related payments ordered under s, 973,05 (1) ta l
the department or clerk of court for administrative expenses under i
this section, j

(1) The department shall establish a separate account for each :
person in its custody or under ils supervision orderad to make res- !
titution for the collection and disbursement of funds. A portion af i

single order, signed by the judge, covering all of the payments, If
the costs for legal representation by a private atlorney appointed
under s. 977.08 are not estublished at the time of issuanee ol the

order, the court may revise the order to include those casts at a later
time.

_ () Except as provided in par. (¢). paymems shall be applied
first 10 satisly the ordered restitution in full. then to pay any fines
or related payments under s. 973,08, then 10 puy costs other thun
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1 AN Act ..., relating to: the rights of adult children of crime victims.

Analysis by the Legislative Reference Bureau
Under current law, a victim of a crime has a variety of rights, including the right
to notice of court proceedings, the right to make a statement in connection with a
sentencing, dispositional, or parole hearing, and the right to restitution. Family
members also have those rights if the victim is deceased or is physically or
emotionally unable to exercise his or her own rights as a victim. Current law defines

“family member” to include a spouse, child, sibling, parent, or legal guardian, but in 96 oS
this context, “child” does not include a person who is 18 Qr older. Thus, adult children
of a deceased victim or of a victim who is otherwise unable to exercise his or her own

rights do not have rights as crime victims.
This bill amends the definition of “family member” so that it includes adult
children. Under the bill, an adult child would have the same rights as a minor child

in cases in which the victim is deceased or is otherwise unable to exercise his or her
own rights.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SECTION 1. 950.02 (1) of the statutes is amended to read:

v
3 950.02 (1) “Ghild” Except in sub. (3), “child” means a person who is less than
4 18 years of age.

History: 1979 c. 219; 1983 a. 197; 1985 a. 311; 1995 a. 77, 310; 1997 a. 35, 181; 1999 a. 32,
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MGD........
SECTION 2
v
1 SECTION 2. 950.02 (3) of the statutes is amended to read:
2 950.02 (3) “Family member” means spouse, minor child, adult child, sibling,
@ parent,or legal guardian.

History: 1979 c. 219; 1983 a. 197; 1985 a, 311; 1995 a. 77, 310; 1997 a. 35, 181; 1999 a. 32.
(END)




+

Emem= ann

From: Christopher, Marc

Sent: Friday, February 27, 2004 8:48 AM

To: LRB.Legal

Subject: Draft review: LRB 03-3946/1 Topic: Rights of adult children of crime victims

It has been requested by <Christobher, Marc> that the following draft be jacketed for the ASSEMBLY:
Draft review: LRB 03-3946/1 Topic: Rights of adult children of crime victims




